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E: informingtheagenda@humanrights.gov.au

Dear Commissioner Kiss,
Re: P4JH’s submission to the Informing the Agenda project

Thank you for the opportunity to make a written submission to contribute to the “Informing
the Agenda” Project.

By way of background, the Partnership for Justice in Health (P4JH) is an alliance of self-
determining Aboriginal and Torres Strait Islander academics, legal experts, and national
peak health and justice organisations committed to working together to improve Aboriginal
and Torres Strait Islander health and justice outcomes through addressing racism at the
individual, institutional and systemic level, specifically focusing on the health and justice
systems. As a result, we are well placed to provide a written submission on the key issues
and challenges affecting Aboriginal and Torres Strait Islander peoples to help inform your
agenda as the Aboriginal and Torres Strait Social Justice Commissioner.

In summary our response at Attachment A includes the following key recommendations for
your consideration:

1. Promoting the implementation of the United Nations Declaration on the Rights of
Indigenous People through:

e Promoting the development of a national plan accompanied by the development
of monitoring and accountability overseen by an Aboriginal and/or Torres Strait
led governance body and

e Promoting the effective implementation of pre-existing national policies which
align with the principles of the UNDRIP such as the National Agreement on
Closing the Gap and the Uluru Statement from the Heart

2. Providing advocacy and guidance on the implementation of the three pillars of the
Uluru Statement from the Health through advocating for local truth telling processes
for Aboriginal and/or Torres Strait Islander people

3. Increasing access to justice for First Nations peoples through:
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e Advocating for raising the minimum age of criminal responsibility to 14 years in all
jurisdictions with no exceptions and addressing human rights violations in youth
detention and

o Advocating for the development of a Prison Health Strategy which draws on the
recommendations made by the Royal Commission into Aboriginal Deaths in
Custody

4. Supporting the realisation of First Nations Health Equity through:

e Advocating for changes in narratives and framings of Aboriginal and/or Torres Strait
Islander Health from a deficit discourse to a strengths-based discourse,

e Advocating for the effective implementation of the National Aboriginal and Torres
Strait Islander Health Workforce Strategic Framework and Implementation Plan
2021-2031 through greater funding to implementation partners in the community-
controlled sector, and further government initiatives to grow the Aboriginal and
Torres Strait Islander Health Workforce at the federal and state level,

e Guiding the transformation of relationships between federal, state government and
the community-controlled sector by shifting away from reductionist service delivery
approaches towards models of self-determining that affect the devolution of power
and dismantling racism and fostering a commitment to anti-racism in the Australian
Public Service.

Thank you for taking the time to consider our submission. We hope our submission is
useful and we look forward to working with you over the course of your term. Please do not
hesitate to contact us should you have any questions or clarifications.

Yours sincerely,

The Partnership for Justice in Health
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1. About the Partnership for Justice in Health

The Partnership for Justice in Health (P4JH) is an alliance of self-determining Aboriginal and
Torres Strait Islander academics, legal experts, and national peak health and justice
organisations committed to working together to improve Aboriginal and Torres Strait
Islander health and justice outcomes. As leaders operating at the interface of the health
and justice systems, we commit to harnessing our leadership, influence, and networks
towards realising our vision that ‘Aboriginal and Torres Strait Islander people enjoy health
and wellbeing that is free of racism in the health and justice systems’.

Our campaign is unlike any other. We have a unique understanding of the ongoing impact
that racism and colonisation continues to have on our people. We fill a crucial gap by
amplifying the voices and lived experiences of families severely impacted by racism in the
health and justice systems. As experts in this area, we are well positioned to provide
advice to decision-makers. Now, we are seeking to elevate our profile in order to support
our communities and influence a cultural shift across the health and justice systems.

Our Leadership Group consists of:

Australian Indigenous Doctors’ Association

Carumba Institute

Congress of Aboriginal and Torres Strait Islander Nurses and Midwives

Change the Record

The Dhadjowa Foundation

First Peoples Disability Network Australia

Indigenous Allied Health Australia

Institute for Collaborative Race Research

Lowitja Institute

0. National Association for Aboriginal and Torres Strait Islander Health Workers and
Health Practitioners

11. National Justice Project

12. Professor Juanita Sherwood (Independent Member)
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2. General Preamble

The P4JH recognises the critical role of the Aboriginal and Torres Strait Islander Social
Justice Commissioner in producing positive outcomes for Aboriginal and Torres Strait
Islander people across the country.

Consistent with the six high-level goals that have been identified to frame the work of the
Social Justice Commissioner over her five-year term, this submission will focus
e How to promote the implementation of the United Nations Declaration on the
Rights of Indigenous People,
e How to provide advocacy and guidance on the implementation of the three pillars of
the Uluru Statement from the Heart,
e Therole the Social Justice Commissioner can play in increasing access to justice
for First Nations communities and
e Therole the Social Justice Commissioner can play in supporting the realisation of
First Nations health equity.

3. Responding to the Social Justice Commissioner’s High-Level
Goals

A. To promote the implementation of the United Nations Declaration on the
Rights of Indigenous People

The P4JH supports the design and implementation of a national plan to progress the
UNDRIP. With the absence of a Voice to Parliament, having a legal basis for Aboriginal
rights is important. In particular, implementing the Declaration in a domestic context can
provide foundational guidance for health professions and health systems engagement with
Aboriginal and Torres Strait Islander peoples and communities. It can enhance the
implementation of pre-existing legal frameworks designed to improve health outcomes for
Aboriginal and/or Torres Strait Islander people such as the National Law.

However, the development of a national plan is merely the first step towards implementing
the UNDRIP in Australia. In order to ensure transformative change, the creation of a
national plan must be accompanied by the development of monitoring and accountability
frameworks to assess the progress and effectiveness of implanting the national plan. The
implementation of these frameworks must be overseen by an Aboriginal and/or Torres
Strait Island led governance body, to ensure that any change enacted through
implementing the UNDRIP is guided by the right to self-determination of Aboriginal and/or
Torres Strait Islander peoples.
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Furthermore, it is essential that the promotion and implementation of the UNDRIP is not
considered in isolation from other pre-existing national policies and agreements relating to
Aboriginal and Torres Strait Islander peoples. The implementation of the UNDRIP must call
for the implementation of the National Agreement on Closing the Gap, with a specific
understanding of how the principles and values underlying the Declaration are already
enshrined in the National Agreement. Similarly, the rights and values enshrined in the
UNDRIP can also be located in the Uluru Statement from the Health. As a result,
progressing the implementation of the elements of the Uluru Statement is essentialin the
realisation of rights outlined in the UNDRIP in a domestic context.

B. To provide advocacy and guidance on the implementation of the three
pillars of the Uluru Statement from the Heart—Voice, Treaty, Truth

While the outcome of the Voice Referendum did not support enshrining the recognition of
Aboriginal and Torres Strait Islander peoples into the Australian Constitution, the P4JH

continues to believe that the implementation of the three pillars of the Uluru statement is
still essential to improve health outcomes for Aboriginal and Torres Strait Islander people.

Unfortunately, the current political climate , especially at a national level, is not one that
will likely foster this. Prime Minister Anthony Albanese and Minister for Indigenous
Australians Malarndirri McCarthy have both walked back from progressing a truth and
justice commission." This is despite Anthony Albanese previously making an election
pledge that establishing a Makarrata Commission was “a priority”2.

There is, however, scope for the Social Justice Commissioner to advocate for alternatives a
Makarrata Commission that have already been proposed by First Nations leaders. For
instance, Professor Megan Davis, co-chair of the Uluru Dialogues has called for a local
truth-telling process which will allow Aboriginal and Torres Strait Islander people to map
out the truth with local Australian historical societies and local councils.® There are various
state mechanisms at the state level that could be leveraged to facilitate this truth telling
and justice process such as the Yoorook Justice Commission in Victoria. Much work is also
being undertaken by local Aboriginal Land Councils and other Aboriginal Community
Controlled Organsiations to describe and record localized, ‘living social and cultural
histories’ that are not subject to counter debate by non-Indigenous historians, which is

" “View From The Hill: Anthony Albanese shapeshifts on Makarrata’, The Conversation
<https://theconversation.com/view-from-the-hill-anthony-albanese-shapeshifts-on-makarrata-236109>.
2“The Makarrata Commission’, Anthony Albanese PM <https://anthonyalbanese.com.au/media-
centre/makarrata-commission>.

3 cited in, ‘Interim Report - The Joint Select Committee on Constitutional Recognition relating to Aboriginal
and Torres Strait Islander Peoples’, 30 July 2018.
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another example of valued truth-telling practice.” This can help guide efforts to create a
local truth-telling process that is Aboriginal and Torres Strait Island led, and trauma
informed.

C. Toincrease Access to Justice for First Nations Communities

Raising the Minimum Age of Criminal Responsibility and addressing human rights violations
in youth detention

Increasing and maintaining access to justice for First Nations communities remains a
longstanding challenge in Australia — much of which can be attributed to the racism that is
entrenched in Australia’s justice system. The P4JH has long been a staunch advocate of
this issue, with much of our campaign dedicated to addressing the impacts of racism
within the health and justice systems.

One of the key issues pertaining to access to justice for First Nations communities is the
minimum age of criminal responsibility. Recent decisions to lower the age of criminal
responsibility to 10 years in the Northern Territory and the Victorian Government’s reneging
on its promise to raise the age to 14 years old by 2027 have especially brough this issue to
the forefront.®

The P4JH is deeply concerned that these drastic changes in government commitments will
particularly harm First Nations children who are already disproportionately targeted and
impact by the criminal legal system. The rate of youth detention for Aboriginal and Torres
Strait Islander youth aged 10 to 17 years in Victoria was 10.6 times the rate of their non-
Indigenous counterparts. Aboriginal and Torres Strait Islander youth in the Northern
Territory are detained at a rate that is 70 times higher than other young people in the
Territory. This is the largest disparity of any state or territory in Australia.®

We urge the Social Justice Commissioner to call for all state and territory governments to

raise the age to at least 14, with no exceptions so that every child in Australia can live and

thrive in safe environments. Children who encounter the criminal legal system are in need
of care, support and protection. Every day that the age of criminal responsibility remains

4‘Coming to terms with the past? Identifying barriers and enablers to truth-telling and strategies to promote
historical acceptance’, Anne Maree Payne and Heidi Norman, Reconcilliation Australia
<https://www.reconciliation.org.au/wp-content/uploads/2024/04/Barriers-and-enablers-to-truth-telling-
report.pdf>.

5‘Raising the Age of Criminal Responsibility to 14 years’, P4JH <https://www.p4jh.org.au/media-
release/raising-the-age-of-criminal-responsibility-to-14-years/>.

8 ‘Aboriginal and Torres Strait Islander Young People in Detention’, Sentencing Advisory Council <
https://www.sentencingcouncil.vic.gov.au/sentencing-statistics/indigenous-young-people-in-detention>.
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unchanged, is another day that children as young as 10 years of age can be taken to police
stations, courts and locked up in youth detention centers.

We know that children aged 10 to 13 in the youth justice system are physically and
neurodevelopmentally vulnerable and require a different response to behavioural issues
than older children. Most children in the youth justice system have significant additional
neurodevelopmental delays and also have higher rates of pre-existing psychosocial
trauma which requires support, stability and care, not incarceration.

Previous groundbreaking research in 2018 has shown that more than one in three young
people at Banksia Hill Juvenile Detention Centre in WA had Fetal Alcohol Spectrum
Disorder and nearly 90 per cent of those assessed had at least one form of severe
neurodevelopmental impairment, most of which had not been previously diagnosed.’ Itis
crucial we ensure that these vulnerable children are receiving additional health care and
support, not being incarcerated in prison.

In order to ensure transformational change, the P4JH also believes that further efforts must
be taken to address other substantial human rights issues that have been identified in
youth detention across the country such as: the use of detention for children on remand,
detaining children in adult jails, decommissioned adult jails or police watch houses,
solitary confinement and use of rolling lockdowns of children youth detention centre cells
for unlawful periods of time, excessive use of force and punitive operational decision
making, lack of age-appropriate and culturally responsive support and rehabilitative
programs, allegations and confirmed instances of child sexual abuse and the use of spit
hoods and other physical, mechanical and chemical restraints on children.®

Advocating for the development of a Prison Health Strategy

As an alliance that regularly works within the intersections of health and justice, the P4JH
is also concerned about the disparity in the delivery of health service to First Nations
peoples in prison settings, compared to the general community. Despite being only 3.8%
of the Australian populations, Aboriginal and Torres Strait Islander people make up over
32% of the total prison population.® Additionally, there is a lack of understanding about the

7 Bower C, Watkins RE, Mutch RC, et al Fetal alcohol spectrum disorder and youth justice: a prevalence study
among young people sentenced to detention in Western Australia BMJ

Open 2018;8:019605. doi: 10.1136/bmjopen-2017-019605.

8 ‘Australia’s Children’s Commissioner and Guardians — Open Letter to Raise the Age of Criminal
Responsibility’, #RaisetheAge <https://raisetheage.org.au/news-stories/australias-childrens-
commissioners-and-guardians-open-letter-to-raise-the-age-of-criminal-responsibility>.

9 ABS (Australian Bureau of Statistics) (2023a) Estimates of Aboriginal and Torres Strait Islander Australians-
external site opens in new window, ABS Website, accessed 15 February 2024
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complex health and wellbeing needs of First Nations people and a lack of access to
culturally safe health care in prison settings.

The absence of culturally safe and holistic health care for First Nations peoples in prisons
has resulted in several preventable deaths of Aboriginal and Torres Strait Islander peoples
in custody. Several coronial inquests into Aboriginal deaths in custody have only
reinforced this bleak reality. The 2022 Coronial Inquest into the passing of Veronica Marie
Nelson at the Dame Phyllis Frost Centre Prison on 2 January 2023 found that Veronica’s
death would have been preventable had she received the healthcare she needed. The
Coroner also found that Veronica was culturally isolated and provided with no culturally
competent or culturally specific care or support from the moment of her arrest to her
passing, including a lack of culturally safe medical care.’ The failure to provide Veronica
with medical care equivalent to the care she would have received from the public health
system in the community, contributed to her preventable passing whilst being
incarcerated at Dame Phyllis Frost Centre Prison.™

Itis glaringly apparent that the structures that govern prison health care, and the ways in
which the prison health system is kept separate from the public health system, largely
immune from scrutiny and accountability has devastating impacts for Aboriginal and
Torres Strait Islander people in prisons. Additionally, prisons, particularly in rural and
remote settings have been an integral provider of healthcare to the general community.
The lack of mental health services in Far North Queensland and Central Australia means
many community members are referred to prison mental health services to receive care
after their initial assessment. As a result, the disparity of healthcare in the prison system
has detrimental impacts on health and wellbeing First Nations peoples both within and
outside the prison.

The P4JH urges the Social Justice Commissioner to advocate for the development and
implementation of a prison health strategy that is committed to providing culturally safe
and responsive health care in prisons on a national and state level. This is by no means a
new solution. The development of a prison healthcare strategy is an opportunity to
implement pre-existing recommendations made in the Royal Commission into Aboriginal
Deaths in Custody in a contemporary context. This includes further investment into the
provision of health services to First Nations peoples in correctional institutions by
Aboriginal Community Controlled Health Organisations and Aboriginal Medical Services in

—— (2023b) Prisoners in Australia- external site opens in new window, 2022, ABS website, accessed 8
September 2023.

% Findings into Death with Inquest, Inquest into the Passing of Veronica Nelson, [640] - [656].
"Findings into Death with Inquest, Inquest into the Passing of Veronica Nelson, [830].
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prison, the review and implementation of cross-cultural health training for prison officers
and medical staff.’?

D. To support the realisation of First Nations health equality

Changing Narratives and Framings of Aboriginal and/or Torres Strait Islander Health

The P4JH commends the Social Justice Commissioner’s interest in progressing Priority
Reform 3 under the National Agreement on Closing that is focused on transforming
government organisations.

Currently, government approaches to First Nations health equity is underpinned by a
deficit discourse which frames poor health outcomes as a consequence of an inability of
First Nations peoples to meet socioeconomic standards and norms of dominant cultures.
Not only is this narrow understanding of First Nations health is implicated with race-based
stereotypes that ignores the systems of colonialism, racism and dispossession which give
rise to these poor health outcomes in the first place. Consequently, discourses of deficit
about Aboriginal and Torres Strait islander health outcomes become so mired in
reductionist narratives of failure and dysfunction that Aboriginal and Torres Strait Islander
people themselves are seen as the problem.™

The P4JH believes that a key aspect of progressing Priority Reform 3 is challenging this
deficit discourse and displacing it through truth-telling and strengths-based approaches to
First Nations health. This will require a critical reinvigoration of the language and narratives
that is currently employed not only in the health sector, but also in the academy and
training sectors. There is a growing body of work which proposes alternative ways to think
about and discuss Aboriginal and Torres Strait Islander health and wellbeing that move
away from the traditional deficit-based discourse. A 2018 report titled ‘Deficit Discourse
and Strengths-based Approaches: Changing the Narrative of Aboriginal and Torres Strait
Islander Health and Wellbeing’ by The Lowitja Institute, who is also a member of the P4JH
is a meaningful contribution in this area.™ We urge the Social Commissioner to draw on
this language in her advocacy to support the realisation of First Nations Health equity.

2 Recommendations from the Royal Commission into Aboriginal Deaths in Custody, Recommendations 122
— 167 <https://www.austlii.edu.au/au/other/IndigLRes/rciadic/national/vol5/5.html>.

3 'Deficit Discourse and Indigenous Health: How narrative framings of Aboriginal and Torres Strait Islander
people are reproduced in policy’, The National Centre for Indigenous Studies and The Lowitja
Institute<https://www.lowitja.org.au/wp-content/uploads/2023/05/deficit-discourse.pdf>.

4 ‘Deficit Discourse and Strengths-based Approaches: Changing the narrative of Aboriginal and Torres Strait
Islander health and wellbeing’, The National Centre for Indigenous Studies and The Lowitja Institute
<https://www.lowitja.org.au/wp-content/uploads/2023/05/deficit-discourse-strengths-based.pdf>.
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Advocating for the effective implementation of the National Aboriginal and Torres Strait
Islander Health Workforce Strategic Framework and Implementation Plan 2021-2031 (the
National Plan)

For the P4JH, the realisation of First Nations health equity lies in greater investment in the
Aboriginal and Torres Strait Islander workforce. In March 2022, the Federal Government
released its National Aboriginal and Torres Strait Islander Health Workforce Strategic
Framework and Implementation Plan 2021-2031(the National Plan), to increase Aboriginal
and Torres Strait Islander representation in the health workforce over the next 10 years.
The National Plan co-designed in partnership with Aboriginal and Torres Strait Islander
Health leaders recognises little progress has been made in closing the gap in health
workforce representation relative to the Aboriginal and Torres Strait Islander population
over the last twenty years. The plan therefore aims to achieve employment parity and for
Aboriginal and Torres Strait Islander people to represent 3.43% of the national health
workforce by 2031. It sets out a clear course for the training, recruitment and retention of
Aboriginal and Torres Strait Islander health professionals, the implementation of which
would directly solve many of the barriers impacting on the growth and professional
development of our Workforce.

Whilst we welcome this recent national policy commitments, commitments of funding and
partnership made under the National Plan to ensure effective implementation on a
practical level have not been upheld. At present, the funding provided to implementation
partners is insufficient. For example, a key issue that has been highlighted by P4JH
members such as NAATSIHWP has been that the scope of activities the organisation is
funded to deliver as a key implementation partner, is much smaller than the scope of
activities the organisation is responsible for under the National Plan. Similar limitations to
funding also exist for other P4JH members who are also Aboriginal and Torres Strait
Islander peak workforce bodies. More flexible and appropriate levels of core funding is
needed to ensure that implementation partners have the necessary resources to lead
partnerships and implement initiatives under the National Plan.

Furthermore, forimplementation to achieve cross sector outcomes, a greater emphasis
must be placed on federal and state government initiatives to remedy the structural,
systemic, organisational and personal barriers to growing and retaining the Aboriginal and
Torres Strait Islander health workforce. At present, leadership and partnership groups for
implementing the At present, leadership and partnership groups for implementing the
National Workforce plan include the Community Controlled Health (CCH) Sector and
Aboriginal and Torres Strait Islander peak and professional community-controlled
organisations. However, in order to ensure effective implementation attention must be
paid to transforming government organisations as much as investing in the community-

Partnership for . : :
JUSTICE TN HEALTH @ p4jh.org.au esecretarlat@pluh.org.au




controlled sector. Whilst leadership and partnership with ACCOs should remain at the
forefront of implementing the National Plan, transforming government organisations will
improve accountability provide the necessary economic infrastructure for ACCOs to enact
sustainable change in the long run.

Transforming relationships between governments and community-controlled
organisations

The benefits of building strong ACCOs and Aboriginal and/or Torres Strait Islander
Community Controlled Health Organisations (ACCHOs) to improve health outcomes for
Aboriginal and Torres Strait Islander people are well recognised. Governed and operated by
Aboriginal and/or Torres Strait Islander people Aboriginal and/or Torres Strait Islander,
community-controlled organisations are the embodiment of self-determination. This
recognition has been reinforced in national policies such as the National Agreement on
Closing the Gap. - Priority Reform Two of the Closing the Gap Agreement focuses on
building the community-controlled sector and received the strongest supportin 2019
engagements.

Yet, despite concerted efforts of successive Commonwealth, State and Territory
governments to build the Aboriginal Community Controlled sector, progress on this Priority
Reform Area has been mixed at best. In January 2024, the Productivity Commission’s
Review of the National Agreement on Closing the Gap found that efforts to achieving
Priority Reform 2 were slow or ad hoc and did not reflect the systemic changes that are
necessary to transform service systems and improve outcomes.

A key barrier to leveraging the expertise and value of community-controlled organisations
to improve health outcomes for First Nations peoples lies in how governments do business
with community-controlled organisations in the first place. The current model of public
policy making is based on the reduction of complex problems into separate rationally
manageable components. Consequently, government approaches to Indigenous inequity
are through a service delivery modality that involves the delivery of programs and services
aimed at specific symptoms and deficits. While this approach may be effective when
applied to a largely functioning system, it has its limitations when applied in the Indigenous
context.

For ACCOs and ACCHOs, the government’s tendency to do business-as-usual through
these reductionist service delivery models gives rise to restrictive and inflexible funding
predicated on a purchaser/provider relationship. Within this model, only temporary

15 Review of National Agreement on Closing the Gap — Page 50 https://www.pc.gov.au/inquiries/completed/closing-the-
gap-review/report
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funding cycles are made available to ACCOs, whilst the government retains the power as a
purchaser of the services and ultimately determines the outcomes that ACCOs can
provide through the rigid funding they present. During its review of the National Agreement,
the Productivity Commission “heard from a number of ACCOs that they are treated as
passive recipients of government funding, and that governments do not recognise that
ACCOs are critical partners in delivering government services tailored to the priorities of
their communities™”.®

To prevent this, the Social Justice Commissioner can play a focal role in guiding
governments to move away from transactional relationships with the community-
controlled sector that focus on service delivery and towards models that support the
devolution of power and sustainable self-determining development. This will require
whole-of-government reforms to funding, stakeholder engagement, policy development,
program delivery and monitoring and evaluation.

Furthermore, there is an opportunity for the Social Justice Commissioner to help foster a
broader commitment to dismantling systemic racism and fostering anti-racism in the
public service. Public servants who are often responsible for working with community-
controlled organisations must grapple with the systemic racism and the systemic racism
and power relations which give rise to these models of public policy in the first place. The
paternalistic power relations underlying a purchaser/provider funding model are informed
by Australia’s history of colonisation and dispossession. Continuing to enforce these
models has specific implications in the context of ACCOs and ACCHOs, whose very
existence is seeking to disrupt these histories and power dynamics.

18 Productivity Commission Report — page 5 https://www.pc.gov.au/inquiries/completed/closing-the-gap-
review/report/closing-the-gap-review-report.pdf
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